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HIGH RISK OFFENDERS BILL 2019 
Committee 

The Deputy Chair of Committees (Hon Robin Chapple) in the chair; Hon Sue Ellery (Leader of the House) in 
charge of the bill. 
Clause 1: Short title — 
Hon NICK GOIRAN: The minister’s second reading speech states that the bill “fully preserves the provisions 
that apply in respect of dangerous sexual offenders in the Dangerous Sexual Offenders Act”. Which clauses in the 
bill achieve this? 
Hon SUE ELLERY: If it is helpful to the member, I will answer the question in this way. If he wants me to do it 
the opposite way, it will take longer, but I can do it. We have prepared a list of changes from the Dangerous Sexual 
Offenders Act 2006. I will run those past the member. If that does not satisfy the question that he asked, we will 
do it in the opposite way, but this is a quicker way to give the member the same information that he is looking for. 
With respect to the prospective provisions, the first change is the establishment of the High Risk (Sexual and 
Violent) Offenders Board. If it is helpful to the member, I will give the member the explanation at the same time. 
The information sharing provisions at part 3 are modelled on legislation from New South Wales and Victoria, 
which have statutory boards that deal with high-risk offenders. That will better protect the community by ensuring 
information about high-risk offenders is made available to agencies involved in the day-to-day management of such 
persons. Flexibility around the 21-day time frame before a supervision commences is at clause 27. The 21-day time 
frame relates to reportable sex offenders under the Community Protection (Offender Reporting) Act 2004. It does 
not apply to violent offenders. This flexibility allows for when it is operationally possible for a supervision order 
to commence earlier than the 21-day period. This period was linked to the time frame that the Commissioner of 
Police is required to give an offender to respond if they do not wish for their photograph to be published on the 
community protection website. 
The appeal limitations specifying the decisions that do not give rise to an appeal at clause 69 were drafted in an 
effort to prevent appeals based on interlocutory or procedural decisions of a court. It also provides for only one appeal 
to the Court of Appeal in the Supreme Court and the development of a fit-for-purpose disclosure obligation on the 
part of the applicant at clause 39. Although the Dangerous Sexual Offenders Act 2006 empowers the Director of 
Public Prosecutions to make applications and take proceedings, the expansion to allow the State Solicitor’s Office 
to do the same required a fit-for-purpose provision, which limits the disclosure of information to information in 
the possession of the agency making applications or taking proceedings under this bill. The disclosure provisions 
contained in the bill preserve the obligations to disclose information to the offender or their counsel but address 
the situation in which the applying agency could potentially be obliged to disclose documents in possession of all 
agencies of the state, which is not the intent. 
Hon NICK GOIRAN: That does help. The minister has listed five matters that she described as changes from the 
Dangerous Sexual Offenders Act: firstly, the establishment of the board—there is a board at the moment but it has 
a different name; secondly, the information-sharing provisions at part 3, which the minister says are modelled on 
New South Wales and Victorian legislation; thirdly, the flexibility with the 21-day time frame as outlined in 
clause 27; fourthly, an appeal limitation aspect at clause 69; and, fifthly, a fit-for-purpose provision with regard to 
disclosure at clause 39. I understood that they were the five matters that are deemed as changes. Apart from those 
five matters, can the minister confirm that otherwise this bill fully preserves the provisions that currently apply to 
dangerous sexual offenders in the respective act? 
Hon SUE ELLERY: In addition, honourable member, the former Chief Justice raised concerns about the requirement 
in clause 7, which amends section 7 of the Dangerous Sexual Offenders Act 2006, that the Supreme Court find that 
an offender is a serious danger to the community under the Dangerous Sexual Offenders Act. The characterisation 
of the Supreme Court satisfaction that an offender is a serious danger to the community actually detracts from the 
operative provisions of the act. Therefore, clause 7 has been reworded to provide an alternate characterisation of 
the satisfaction, while preserving the existing test. Under the bill, if the Supreme Court finds that it is necessary to 
make a restriction order to ensure adequate protection of the community from the unacceptable risk that the offender 
will commit a serious offence, it will do so. In the case of a supervision order, the risk of committing a serious offence 
must be mitigated sufficiently to render the risk no longer unacceptable through the imposition of conditions with 
which the offender must comply. To put that another way, if an offender does not present an unacceptable risk that 
they will commit an offence, the Supreme Court will not make an order. I am advised that those are the elements 
that are different from the existing legislation, and which we say give effect to the commitments made. 

Hon NICK GOIRAN: We now have six items: the establishment of the board by that name at part 2; the 
information-sharing provisions at part 3; the flexibility to the 21-day time frame at clause 27; the appeal limitation 
issue at clause 69; the fit-for-purpose disclosure provision at clause 39; and the alternate expression of the test of 
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satisfaction at clause 7. Those are the six elements that have changed. However, apart from that, this bill fully 
preserves the provisions that apply to dangerous sexual offenders in the Dangerous Sexual Offenders Act. 

Hon SUE ELLERY: I am advised that the member’s characterisation is correct, except that words may have been 
changed in the drafting process. There is no intent that those changes of language, if you like, will make any 
substantive change to the policy of the existing legislation. The member may be able to point to a different 
phraseology, but that does not go to the policy of the bill. 

Hon NICK GOIRAN: Members can see that the minister and I have done this before. Does the minister have 
a list of the clauses in which there has been a change of language that the government describes as non-substantive?  

Hon SUE ELLERY: No, we do not have a list of those changes to the drafting. 

Hon NICK GOIRAN: Is that because the list is not available at the moment, or there is not a list within government? 

Hon SUE ELLERY: A list has not been prepared. If it would be helpful to the member, the officers at the table 
are prepared to undertake to provide the member with such a list. However, that could not happen immediately; 
they would need to do some work on that. 

Hon NICK GOIRAN: I appreciate that a list cannot be produced instantaneously, but it would be good if such 
a list could be prepared. By way of explanation, because I respect that the government will want a justification for 
the allocation of the resources, it is very important in this type of legislation that we get the language right. Any 
change in language may materially impact how the courts will interpret the provisions, and, therefore, potentially 
put at risk the safety of the community. Therefore, as much as I am partly comforted by the fact that the government 
has said that the other changes in language are not substantive, I would like the opportunity to consider and test 
that if necessary. If the changes made are of a typographical nature, of course there will not be a problem. However, 
from time to time, more substantive changes are made. I flag in advance that when we get to clause 7, I will test 
with the minister whether what the government describes as an alternate expression of the test of satisfaction is 
actually a new test. I say that because significantly different language has been used. I appreciate that it is not the 
intent of the government to substantially change the test. However, intent is one thing; it is another thing how the 
court will ultimately interpret and implement the provisions of the bill. If that work could be done at some point, 
I think it would assist progress. 

Hon MICHAEL MISCHIN: The minister has told us that this bill meets or reflects the election commitment of 
this government. Is that so? 

Hon SUE ELLERY: That is what I have just said. 

Hon MICHAEL MISCHIN: Does it depart from the election commitment? 

Hon SUE ELLERY: I am sorry that I have taken a bit of time to get the information correct. There are two deviations, 
if I can use that word. The first was referred to by the honourable member himself in his second reading contribution 
and was around the assessment function. That will be carried out by the Dangerous Sexual Offenders Review 
Committee, which will be renamed. The second element that was referred to in the election commitment but is not 
captured in the bill before us today is around terrorism offences, and that will be dealt with by commonwealth legislation. 

Hon MICHAEL MISCHIN: An existing review committee or informal one, as it were—it does not have 
a statutory basis but it has an operational and administrative existence as necessary from time to time in order to 
identify potential candidates for applications to be declared dangerous sexual offenders—will have its remit 
widened and will be renamed; correct? 

Hon Sue Ellery: Yes. 

Hon MICHAEL MISCHIN: The government will set up a high-risk offenders board, which will be called the 
High Risk (Sexual and Violent) Offenders Board. Otherwise, how does this meet the election commitment? 

Hon SUE ELLERY: We have deviated from the election commitment because although the assessment process 
is not, as the member says, a statutory prerequisite for an application to seek a restriction order, if the High Risk 
(Sexual and Violent) Offenders Board is tasked with undertaking assessments, this may raise the risk of judicial 
reviews in respect of such assessments. If this happens, any benefits of having the High Risk (Sexual and Violent) 
Offenders Board will be outweighed by the risk of judicial reviews. Assessments will continue to be performed by 
an informally constituted review committee, which will be called the high-risk offenders review committee. This 
is an established system that works well, so no plans are envisaged that could undermine this. The High Risk 
(Sexual and Violent) Offenders Board functions will focus on those that are concerned with the overall process as 
well as community member involvement, which does not currently occur under the Dangerous Sexual Offenders Act. 

Hon MICHAEL MISCHIN: Thank you, minister. I appreciate all that but to say that it meets an election 
commitment is putting it a little high then, is it not, because the election commitment had nothing to do with any 
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of that? It simply expands the current regime to embrace serious violent offenders and rename an existing ad hoc 
board that has been doing its job, albeit the current Attorney General was critical of the decisions that it may have 
made. The government will set up a new board that does information sharing and has no operational involvement 
in the scheme at all. Is that right? 

Hon SUE ELLERY: I guess it is for the member and others to judge whether the legislation before the chamber 
today constitutes an adequate meeting of our election commitments or otherwise. We believe that it does. We are 
satisfied that we have got the balance right and we have taken into account all the operational requirements and 
risks associated with doing things differently from the way it is proposed to be done in the legislation before us. 
Hon Michael Mischin is entitled to take a different point of view that perhaps this does not meet our election 
commitment. That is his to make. We are satisfied that, in all the circumstances, this honours our commitment in 
a way that is operationally effective. 

Hon MICHAEL MISCHIN: The election commitment was — 

Post sentence detention for violent offenders: WA Labor will initiate a High Risk Offenders Board to 
initiate action which would work in the same way as orders of detention or supervision apply to serious 
dangerous sex offenders.  

That is not what is here, is it? 

Hon SUE ELLERY: I have already explained why we have done it differently. I entirely respect the honourable 
member’s right to form a judgement that that is not a satisfactory meeting of our election commitment. That is his 
judgement to make. We are satisfied that in honouring the election commitment and ensuring that the system will 
operate effectively, this is the right construction of the policy. 

Hon MICHAEL MISCHIN: I think it is fair to say, is it not, that leaving aside the extension of the dangerous 
sexual offender regime to serious violent offenders, the only thing that bears any resemblance to the election 
commitment as was spruiked is that there will be a board that has high-risk offenders as part of its name. However, 
it will have a totally different function from what the minister claimed, as part of the election commitment, it would 
have and the government is retaining and renaming a long-term existing committee to do the job that it is currently 
doing but in respect of other offenders. That is basically it, is it not? When the minister says that the government 
has fulfilled an election commitment and set up a high-risk offenders board, it is like calling apples oranges. They are 
totally different things. The government may have set up a board with that name, but it does not have the function 
that the government claimed it would have and that it would be the great reform claimed in the election commitment. 

Hon SUE ELLERY: I do not accept the characterisation that the honourable member has just made. I guess for 
the third time—I am not sure how to say it in a different way—I respect Hon Michael Mischin’s right to form 
a view about whether this adequately meets our election commitment. We are satisfied that we are honouring our 
commitment in a way that is operationally effective. 

Hon MICHAEL MISCHIN: I am sure the minister is, but we will get to some of the departures from the 
government’s election commitments in respect of dangerous offenders in due course. Otherwise, does this fulfil 
the election commitment that the government made about dangerous sex offenders who will form a component of 
this regime? 

Hon SUE ELLERY: I am not sure I can answer the question because I am not entirely sure that I understand what 
the member is referring to. In response to Hon Nick Goiran, I outlined the changes between the bill before the 
chamber now and the dangerous sex offenders legislation. I have outlined for the honourable member why there 
are deviations, if you like—that is my word—from the election commitment. If the member would like to draw 
something specific to my attention and ask for reasoning behind the policy, I am happy to provide him with that, 
but I am not sure that I can provide anything other than what I have said already. 

Hon MICHAEL MISCHIN: The government made election commitments about what it would do with dangerous 
sexual offenders, and legislation was passed at the end of 2017 in respect of that. Now the government is extending 
that regime to what it calls high-risk offenders generally. The same regime for dangerous sexual offenders is being 
extended to high-risk offenders of a greater category. However, has the government fulfilled its election 
commitment relating to dangerous sex offenders and is that being translated to serious offenders? 

Hon SUE ELLERY: Chair, I seek your assistance here. I am not sure how my view about whether we have met 
our election commitments progresses us. I am of the view that we have, but even if the honourable member were 
to point out something that he believes is not consistent with our election commitment, I am not sure how a debate 
about whether something meets our election commitment is a debate about the detail of the bill before us. I wonder 
whether I can seek your assistance on that matter. 

The DEPUTY CHAIR (Hon Robin Chapple): Members, I tend to concur with what the Leader of the House has 
said, in so much as it is difficult for her to deal with the substantive issue of the legislation when the member 
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asking the question is asking the member with carriage of the legislation to confirm her position. I do not think 
that is something that the member dealing with the legislation can do. 

Hon SUE ELLERY: Perhaps I can ask for some more advice, Mr Deputy Chair. I am quite confident in saying 
that I am comfortable that we have met our election commitments, but that is not relevant to the detail of the bill 
before us right now. 

The DEPUTY CHAIR: That was the point I was trying to make. 

Hon SUE ELLERY: My opinion, highly respected though I am sure it is, is irrelevant to the detail of the bill 
before us. 

Hon MICHAEL MISCHIN: If the Labor Party promised black and the bill says white, the Leader of the House 
would still say that it fulfilled its election commitment and it was irrelevant anyway because we were dealing with 
the bill before the chamber. I understand the way the Labor Party works. 

All right, we will get down to some specifics. It was mentioned in the second reading reply delivered by 
Hon Alanna Clohesy while the Leader of the House was absent on urgent parliamentary business, and I think the 
Leader of the House mentioned it herself a little earlier to Hon Nick Goiran, that the categorisation under section 7 
of the Dangerous Sexual Offenders Act has been changed. Hon Alanna Clohesy said — 

The former Chief Justice raised concerns about the requirement that the Supreme Court find that the 
offender is a “serious danger to the community” under the Dangerous Sexual Offenders Act 2006. The 
characterisation of the Supreme Court’s satisfaction that an offender is a serious danger to the community 
actually detracts from the operative provisions of the act. 

How does it actually detract from operative provisions of the act to call someone a serious danger to the community? 

Hon SUE ELLERY: I provided an answer to Hon Nick Goiran on this matter just a little while ago, but as 
I understand the view of the former Chief Justice, the phrase “serious danger to the community” does not add 
anything of value, if you like, to the test, but creates in the broader community, I guess, a conflict that someone 
who is found to be a serious danger to the community may still be released, even with incredibly strict provisions. 
The view, as described to me by the former Chief Justice, was that that confusion in the minds of members of the 
community, sometimes exacerbated by the way that the media reports these things, detracts from the value of the 
existing test and the operative provisions of the act. The view of the former Chief Justice was that rewording 
section 7 to provide an alternative characterisation of this satisfaction while preserving the existing test was a more 
sensible way to proceed so as not to add another layer of confusion to obviously already complex matters. To put 
it another way, if the offender does not present an unacceptable risk that they will commit a serious offence, the 
Supreme Court will not make an order. 

Hon MICHAEL MISCHIN: I understand that and it amounts to this: whereas under the existing legislation 
being found to be a serious danger to the community creates fear in the mind of the public, which the current 
Attorney General, when he was in opposition, was cheerfully exploiting by saying that dangerous sex offenders, 
serious dangers to the community, were being released, the government has now decided to remove that label. It 
amounts to the same thing, but the public cannot use it as a label to express concern about the offender. As for the 
media reporting it, was it not Attorney General Quigley, when he was in opposition, who was issuing media 
releases about serious dangers to the community being allowed out at large? He enjoyed it. The Labor Party’s 
policy at the election was framed around addressing some of that, but it is now trying to avoid that by simply 
removing that categorisation at this stage, even though it amounts to the same thing. It will amount to the same 
thing, will it not? They will still be a serious danger to the community before orders are made, either of detention 
or release. 

Hon SUE ELLERY: Not for the first time and not for the last time, I do not agree with the honourable member’s 
characterisation of this set of circumstances. I am not going to enter into a debate about what the current 
Attorney General may or may not have said when he was shadow Attorney General. I note that in recent media 
reports about the Latimer case, Hon Nick Goiran shared the same concerns as the former Chief Justice. I am told 
he described Justice Derrick’s findings that Latimer was a serious danger to the community and the proceeding 
decision to release him on a supervision order as an oxymoron. That is the point that is trying to be addressed. 
How Hon Michael Mischin chooses to characterise that is entirely up to him, but that is the issue that was raised 
by the former Chief Justice and what we have sought to address. 

The DEPUTY CHAIR: I remind members that we are dealing with clause 1, what is in front of us, and not 
revisiting the second reading debate. 
Hon MICHAEL MISCHIN: Thank you, Mr Deputy Chair. I think we can understand what the government is 
trying to achieve with this. It is trying to eliminate that phraseology that it was happy to exploit when in opposition. 
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It now wants to remove that because it might be exploited again by the current opposition. The Leader of the House 
mentioned that this was all initiated by the former Chief Justice. Was that Chief Justice Martin? 
Hon SUE ELLERY: Yes.  
Hon MICHAEL MISCHIN: How were those concerns raised, and with whom? 
Hon SUE ELLERY: In writing to the Attorney General. If it assists the honourable member, I can advise in advance 
that I am not in a position to table that correspondence. We do not think it is appropriate to table correspondence 
between the Chief Justice and the Attorney General. 
Hon MICHAEL MISCHIN: What was the date of that correspondence? 
Hon SUE ELLERY: It was 3 August 2017. 
Hon MICHAEL MISCHIN: It was very helpful of him to assist in that fashion. Was that in response to a consultation 
in respect of the bill that is before us? 
Hon SUE ELLERY: I have already indicated that I am not prepared to table the correspondence; I do not think 
it is appropriate. Equally, I do not propose to table the correspondence bit by bit by providing sentence 1 and 
then paragraph 3 et cetera. I am not in a position to give the honourable member any more information about 
that correspondence. 
Hon MICHAEL MISCHIN: That is of a piece with the way in which the Attorney General deals with the 
provision of information, but that was not my question. I did not ask the Leader of the House to table it piece by 
piece; I simply asked whether it was in response to an approach for consultation on this bill. 
Hon SUE ELLERY: I am advised that I can give the member the following information: it was not in response 
to consultation about legislation of this kind. There was no draft bill of this kind. There was no formal consultation 
occurring at the time of the correspondence with respect to potential legislation of the kind that is before us tonight. 
Hon MICHAEL MISCHIN: So the Chief Justice volunteered a way of disposing of the criticism occasioned by 
that label. Can the Leader of the House tell us about the chronology of the development of this bill? When was 
approval to draft given, when was approval to print given, and how many drafts were prepared? 

Point of Order 
Hon PIERRE YANG: I think the honourable member is talking about the development of the bill. I would like 
to seek your guidance on that, Mr Deputy Chair, because a former ruling was that the short title debate does no 
more than give members the opportunity to range over the clauses of the bill, foreshadow amendments and indicate, 
consistent with the policy of the bill, how the form or content of the bill can be improved. It is not a vehicle to 
continue debate on the policy and certainly not to debate the development of the bill. 
The DEPUTY CHAIR (Hon Robin Chapple): By way of dealing with the point of order, we have commonly 
considered the construction of legislation in clause 1. 

Committee Resumed 
Hon SUE ELLERY: I am advised that the honourable member has asked parliamentary questions seeking exactly 
the same information. I will give the answer now that was given in answer to those parliamentary questions: matters 
of approval to draft and approval to print are matters of cabinet decision, and I do not intend to reveal those. 
Hon MICHAEL MISCHIN: There is a change of attitude since members opposite got into government! I recall 
being asked about that quite frequently. But then again, with a transparent, accountable McGowan government, the 
rules are different. The Leader of the House cannot even tell us when a decision was made to instruct parliamentary 
counsel. Perhaps I will do it another way. Never mind about the cabinet decisions, when did parliamentary counsel 
receive instructions to draft the bill? 
Hon SUE ELLERY: We do not have that information available at hand. If the member believes it is critical to 
his decision-making in terms of whether this bill proceeds, I can give him an undertaking to try to find that date. 
We do not have it here and we would only hold up the chamber if we were to try to search through the files now. 
If the honourable member desperately needs that information, I will undertake to provide it to him in the future. 
Hon MICHAEL MISCHIN: I thank the Leader of the House. I would like that undertaking whether I desperately 
need the information or not, but just simply because I asked the question. I think it is a legitimate question to ask. 
If that is a precondition to the minister giving the undertaking, I would reject it. If the minister could just provide 
me with the information at some point. 
Hon Sue Ellery: I will provide it for you. 

Hon MICHAEL MISCHIN: Likewise, can the minister find out when parliamentary counsel was instructed to 
print the bill and the number of drafts that were produced? 
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Hon Sue Ellery: I think I can tell you part of that. 
Hon MICHAEL MISCHIN: Okay. 
Hon SUE ELLERY: The number of drafts was 10. I will have to get the rest of it for the member later. 
Hon MICHAEL MISCHIN: Okay. What consultation took place in respect of the crafting of the bill, and with whom? 
Hon SUE ELLERY: Consultation occurred with the following stakeholders: the Aboriginal Legal Service of 
Western Australia, the Chief Magistrate, the Chief Judge, the Chief Justice, the Commissioner for Victims of 
Crime, the Department of the Premier and Cabinet, the Director of Public Prosecutions, the State Solicitor’s Office, 
Legal Aid WA, the Prisoners Review Board, the Mentally Impaired Accused Review Board, the Solicitor-General 
and the WA Police Force. 
Hon MICHAEL MISCHIN: What assessment of the potential cost or burden on the legal system was carried out 
in the preparation of the bill and the drafting of instructions? 
Hon SUE ELLERY: There are several different elements that go to resourcing, so I will provide what I have in 
front of me while I ask the officers to provide me with the rest. The membership of the High Risk (Sexual and 
Violent) Offenders Board will be predominantly public servants employed in their official capacity. In addition, 
community members will be appointed under clause 18 of the bill. Although no cost will be incurred for public 
servants, sitting fees will be paid to community members. Those sitting fees are not expected to be significant. 
With regard to the high-risk offenders board, the government will ensure that the scheme is fully funded, and 
business cases will be submitted through the usual budget processes. The State Solicitor’s Office has considered 
the data modelling of the scheme and has provided the Department of Justice with associated costings. It has been 
identified that five staff in total, including practitioners at appropriate levels, will be required for the scheme. No 
additional judicial officers are expected to be required, due to other reforms—specifically, the jurisdictional shift 
reforms, which aim to shift workload between court jurisdictions. 
Hon MICHAEL MISCHIN: In what way will the jurisdictional reshuffle of responsibilities create a saving? Are 
those jurisdictional changes that have already occurred, or are they changes that are planned? 
Hon SUE ELLERY: With regard to the Supreme Court, yes. Those changes have already been made to shift some 
of the workload down to the District Court. 
Hon MICHAEL MISCHIN: Presumably there is an expectation that certain prisoners who are currently due 
for release or who will be subject to a post-sentence supervision order under the current regime may very well be 
incarcerated for longer periods or be placed under supervision, not because they are a serious danger to the 
community—because we are eliminating that tag—but because they are considered to be at high risk of something. 
What will be the overall additional expenditure as a result of the implementation of the scheme as envisaged by 
the bill? It is going to cost something extra. Can the minister give us an idea of what we ought to be looking for in 
the budget papers? 
Hon SUE ELLERY: I can probably provide something of an answer. There is not a list, if you like, of prisoners 
who we are proposing to apply this to. The assessment will be done as the relevant prisoners come close to the end 
of serving their term. The Department of Justice modelled the impact of the scheme based on the number of people 
released for offences eligible under the bill, and then applied that to the ratio of referrals to the Director of Public 
Prosecutions and successful applications made to the Supreme Court. That modelling has been applied to the 
eligible cohort of offenders under the scheme. The honourable member started his question by saying there would 
be an expectation of capturing a higher number of prisoners under this, and yes, that is the anticipation. As to 
whether we will need X resources by X date, given the process that will be followed—which is that assessments 
will be done as they come to the end of their prison term—it is not possible to give the member any more of 
a specific allocation of resources, other than to describe what I have just described to him. 
Hon MICHAEL MISCHIN: My recollection on this is far from perfect, but I do recall that whenever there was 
a cabinet submission for approval to draft or approval to print, the minister sponsoring the bill would have to 
provide to cabinet some indication of the financial implications of that particular measure, so that cabinet could 
get an idea of what the consequences would be. The minister will tell me that she cannot reveal what cabinet was 
told, but surely there was some kind of an assessment of the potential financial impact done by the Department of 
Justice—which now, conveniently, will not only be administering the application process through the non-statutory 
position of the State Solicitor but also, through the corrective services wing of the Department of Justice, be 
managing the supervision of prisoners and their extended incarceration. There must have been some kind of figure 
provided, or some kind of an assessment done of the financial implications of this proposal. Is the minister able to 
give us any idea of what that might be? 
Hon SUE ELLERY: Obviously not, with regard to the cabinet submissions. I already said in answer to an earlier 
question about resourcing and costs that business cases are being prepared to go through the normal budgetary 
processes, and that is what will happen. Whatever modelling needs to be done, will be done, and those things will 
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be taken into account through the normal processes by which the respective agencies with responsibility for this 
make their applications for funds. I am not in a position to give the member a figure on that, ballpark or otherwise, 
other than to say what I have already said, which is that business cases will be prepared through the normal 
budgetary processes. 
Hon MICHAEL MISCHIN: Will that be before or after the bill is brought into operation, should it receive royal 
assent? Are the business cases to be prepared only after the bill becomes law and in time for the budget cycle, or 
does the government anticipate allocating an additional amount of money to this if it turns out that it actually will 
cost something that has to be drawn out of a department’s budget and has not been budgeted for? 
Hon SUE ELLERY: We are not proposing to delay the start of the legislation, should it pass successfully through 
the Parliament. The government intends to proceed and will resource the implementation of the bill’s provisions 
accordingly. I am sure the honourable member will remember that there are several stages to budget processes and 
several opportunities for agencies to put before government requests for money as a result of changes to legislation. 
We will do that in the normal, methodical way we manage these things. 
Hon ALISON XAMON: I rise because I have a series of questions that I want to clarify and put on the record, 
specifically around the issue of the transparency that will be provided within the legislation. I want to ask about 
this within the scope of clause 1, because transparency provisions are referred to throughout the bill—most notably 
under clauses 13, 23 and 100. I would rather deal with the issue of transparency as a whole, and hopefully the 
minister is able to put more information on the record about this. 
As I indicated in my contribution to the second reading debate, I particularly want to get some clarity around what 
sort of general information is going to be available to Parliament for oversight purposes. I have a series of questions 
that I would rather put in bits so that I — 
Hon Sue Ellery interjected. 
Hon ALISON XAMON: General information—yes, exactly. For starters, will the general information include the 
nature and the quality of the research that underlies the assessment and management of high-risk offenders?  
Hon SUE ELLERY: In terms of general information available to Parliament and the public, and what the 
mechanisms will be in relation to freedom of information, I can advise that, currently, applications and proceedings 
under the Dangerous Sexual Offenders Act are conducted by the Director of Public Prosecutions, which is an 
exempt agency under the Freedom of Information Act. There is no right of access to the documents of an exempt 
agency under the Freedom of Information Act. Clause 11 of the bill provides for the Attorney General to be able 
to authorise the State Solicitor’s Office to conduct applications and proceedings under the bill. Unlike the DPP, 
the SSO is not established by statute, but is part of the Department of Justice. It is also not an exempt agency for the 
purposes of the Freedom of Information Act. To place the SSO in the same position as the DPP when conducting 
applications and proceedings under the bill, clause 100 provides for the SSO to be an exempt agency, but only in 
relation to documents originating with or received by the SSO in connection with the functions under the bill. 
Clause 100 also ensures that the High Risk (Sexual and Violent) Offenders Board is made an exempt agency. This 
will ensure that its work does not provide a right of access under the Freedom of Information Act to documents 
that are not currently accessible in the context of the Dangerous Sexual Offenders Act. Under clause 13 of the bill, 
documents that are brought into existence, prepared, developed, made, received or obtained for the purposes of the 
bill or any application or proceeding under the bill, will not be accessible under the Freedom of Information Act. 
Given the anticipated role of the SSO in conducting these matters, and the bill’s provision for information sharing 
between supporting agencies under part 3, clause 13 is also necessary to ensure that a right of access is not provided 
under the Freedom of Information Act to documents that are not currently accessible in the context of the 
Dangerous Sexual Offenders Act. However, none of these provisions will affect the application of the Freedom of 
Information Act to other documents. For example, if a supporting agency discloses a document under clause 25, 
that document will remain as accessible under the Freedom of Information Act in the hands of that supporting 
agency as it was before the agency disclosed it. Only the copy of the document in the hands of the recipient of the 
document will not be accessible under the Freedom of Information Act because of the provisions of the bill. 
What I described as tier 2 orders—post-sentence supervision orders—are made by the Prisoners Review Board 
under the provisions of part 5A of the Sentence Administration Act 2003. Under the provisions of section 112 of 
the Sentence Administration Act, the Prisoners Review Board is required to table, before 1 October each year, 
a written report to the minister on, inter alia, in paragraph (ga), the number of prisoners who were subject of 
a report for the purposes of a PSSO under section 74(c) during the previous financial year; in paragraph (gb), the 
number of persons released subject to PSSOs, the operation of the act and relevant parts of the Sentencing Act 1995, 
so far as they relate to early release orders and PSSOs, and the activities of community corrections officers in 
relation to those orders during the previous financial year. 
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Hon ALISON XAMON: I had a series of questions about the way FOI was going to function, and I would also 
like to get a bit more detail about the general information that is going to be made available to Parliament. The 
question I had asked, specifically, was whether the sort of information that could be made available to Parliament 
would include, for example, the nature and the quality of the research underlying the assessment and management 
of high-risk offenders. 

Hon SUE ELLERY: I am advised that there is no specific provision requiring specific reports to be made available 
to Parliament. Of course, if parliamentary questions are asked about the functions of the board, the board would 
provide advice to the Attorney General about what it considers it might be able to provide, bearing in mind the 
kind of sensitive information it might have before it. But if the member is looking for something in the bill before 
us that requires the board to provide certain material to the Parliament on a regular basis, there is no such provision. 

Hon ALISON XAMON: Thank you, minister, but that is not what I am trying to clarify. I am trying to clarify the 
scope of the general information that may be available for Parliament to receive. Through parliamentary questions 
is a good example of the way that information would be available. I am aware that, for good reason, a lot of the 
information would not be available, for reasons that the minister has previously outlined. I am trying to get an idea 
of the scope that is available, and the general information. Specifically, I will list what I want to know, so that the 
minister is clear. I want to know whether Parliament would be able to be made aware of the nature and quality of 
the research underlying the assessment and management of high-risk offenders; the best practice standards and 
guidelines applicable to agencies that are dealing with high-risk offenders; the information about resourcing, 
service provision and training relevant to agencies dealing with high-risk offenders; and the number of people at 
any particular time who are subject to each of tier 1 and tier 2. I am specifically interested to know whether we 
will be able to find out, if we ask, how many of those people in either tier 1 or tier 2 are children, and also how 
many are potentially captured under the mentally unfit provisions. I appreciate that I have asked for a lot of content 
all at once, so I am happy to break that down in a more manageable way, but that is the sort of information that 
I am particularly interested in ensuring that Parliament can potentially access, and I would like to get an idea 
whether those are the sorts of information that would be available to Parliament upon questioning. 

Hon SUE ELLERY: While the advisers are looking into how they might assist, I will just repeat back to the 
honourable member: she asked about the nature of research, what the best practice guidelines are, information 
about resourcing and training of those agencies dealing with high-risk or dangerous sexual offenders, the numbers 
in tier 1 or tier 2, how many of those might be children, and how many of those might be mentally unfit. 

Hon Alison Xamon: That is correct. 

Hon SUE ELLERY: If the member will bear with me, I will see whether we can obtain that information. 

The advice I am provided with is that we can see no reason why, if questions of that nature—in the list that I read 
out—were asked in the Parliament, the member would not be provided with an answer. The board would be 
requested to provide advice to the Attorney General on whether it might not be comfortable releasing elements of 
the question the member might have asked, but we see no obstacle to Parliament being provided with the nature 
of the things the member has outlined. 

Hon ALISON XAMON: Thank you, minister. That is helpful. I want to clarify whether the minister would expect, 
with the sort of information that I was articulating, that it would be the latter point—the number of people at any 
particular time—and specifically whether there are children or mentally impaired accused people who might prove 
to be problematic. Is there a concern that that might too easily identify individuals? 

Hon SUE ELLERY: The only obstacle that we can envisage when the board might take the view that it would 
not be appropriate to provide that information is if, in the nature of what was being revealed, it identified or could 
be used to identify somebody. That will depend on the particular circumstances. There might be a case of such 
notoriety that providing the answer to that question would clearly identify that that is person X, and the board might 
take the view that that is not appropriate, particularly if the person is mentally unfit or a child. It is a bit difficult 
to give a definitive answer. The best advice I have is that what would guide whether that information could be 
revealed would include, for example, the extent to which it might identify somebody. 

Hon NICK GOIRAN: I had one final question on clause 1. Does the bill include any provisions to militate against 
the frustration of its administration by high-risk offenders changing their name? 

Hon SUE ELLERY: There is an interesting intersection of legislation. There are provisions in the Births, Deaths 
and Marriages Registration Amendment (Change of Name) Bill 2018, another bill that is before the house, that 
will ensure that a change of name does not militate—I think that was the word the member used — 

Hon Michael Mischin: Frustrate. 
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Hon SUE ELLERY: That will not frustrate the intention of the legislation. If the bill that is before us now passes 
first, the government will seek to move an amendment when we deal with the births, deaths and marriages bill to 
ensure that we capture the elements. Assuming that the bill comes out of the house the way it is now, we will seek 
to move an amendment to give effect to that. To a certain extent, it comes down to the timing of which bill is dealt 
with first. 

Hon MICHAEL MISCHIN: That sparks a question. Is it beyond the bounds of the orders that a judge of the 
Supreme Court can make permitting an offender to be released on a supervision order that the offender not change 
his or her name, and has it been done? 
Hon SUE ELLERY: That is another good question. I am told that it is not beyond the powers and that could be 
a condition. 
Hon MICHAEL MISCHIN: Perhaps the only hiatus will be for those who are retained in custody as a result of 
an order when there is no other order relating to them; they are simply kept in jail and they can move to change 
their name at some stage. The judge can prescribe that those who are released under supervision orders—for the 
duration of the order at least—must retain their current name and not apply to have it changed in Western Australia 
or any other jurisdiction. 
Hon SUE ELLERY: I understand the point that the honourable member is making, and it is an interesting one. 
I am loath to give any more advice about what is in a bill that is not before us now because the advisers for that 
bill are not here now. That will be an interesting point to pursue when we get to that piece of legislation. 
Hon MICHAEL MISCHIN: I think it was foreshadowed as part of the policy of the Births, Deaths and Marriages 
Registration Amendment (Change of Name) Bill 2018 that it will assist with ensuring that those subject to supervision 
by the authorities, whether under the community protection legislation or otherwise, cannot change their name. 
But at least there is some kind of measure that if the Director of Public Prosecutions or the State Solicitor’s Office 
makes an application to the judge under this bill, a restraint can be placed over offenders. I think I foreshadowed 
in my second reading contribution to the other bill that we might have to move an amendment to it to accommodate 
this if we ever get it through. 
Hon NICK GOIRAN: I have a question further to this issue, just to round that out, before I anticipate the shadow 
Attorney General moving his amendments to clause 1. The long title of this bill reads — 

An Act to provide for the detention in custody or the supervision of persons of a particular class, to 
repeal the Dangerous Sexual Offenders Act 2006 and to make consequential and other amendments 
to various Acts. 

When I look ahead to part 9, I see that it lists a multitude of acts that are to be amended under the heading 
“Consequential amendments to other Acts”. It includes the Community Protection (Offender Reporting) Act 2004, 
the Criminal Procedure Act 2004, the Freedom of Information Act 1992 and the Sentence Administration Act 2003. 
A number of other acts are listed under division 5 in part 9. If there is a provision in the other bill that is worthwhile 
and would indeed militate against the frustration of the administration by high-risk offenders changing their name, 
might the government consider an amendment within part 9—it seems to me that it would be within the scope of 
this bill—to effectively uplift the provision in the other bill to which the minister referred and include it in this 
act? The justification for doing so would be to avoid a situation in which for a time we do not have that protection. 
If there is a superior provision in another bill, it seems to me that there is a capacity for us to deal with that under 
part 9. I simply bring that to the minister’s attention, noting that we will get to part 9 in the fullness of time. 
Hon SUE ELLERY: I understand the motivation of the member in raising that issue. I am advised that there is 
a range of transitional measures, and significant parts of that other legislation would have to be imported into the 
bill before us now. The much cleaner and neater way is for the house to deal with this bill and then, depending on 
how the house deals with this bill, move an amendment, and others may seek to do the same, I suppose. We will 
be moving an amendment to the other bill that will capture the provisions of the bill before us now. I take no issue 
with that. It is a sensible point to raise, but we think the cleanest and neatest way to do it is in the other order, not 
by doing it in this one first. 
Hon MICHAEL MISCHIN: It is now timely to move the first of several amendments that I have on supplementary 
notice paper 137. Are we up to issue 4? I understand that there is another one that is hot off the press. I had better 
go and get that. 
Hon Sue Ellery: Is there a 5? I do not have that in front of me. 
Hon MICHAEL MISCHIN: Can we hold that for a moment? 
The DEPUTY CHAIR (Hon Matthew Swinbourn): I do not think that relates to the amendments that the 
member is dealing with. Perhaps we can deal with the amendment at 11/1 and see how we go from there. 
Hon MICHAEL MISCHIN: I move the amendment standing in my name at serial 11/1 — 
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Page 2, line 3 — To delete “High Risk Offenders Act 2019” and substitute — 
High Risk (Sexual and Violent) Offenders Act 2019 

As I mentioned in my second reading contribution, in my view, the name of the bill is not as descriptive as it could 
be, or should be. The focus of the Dangerous Sexual Offenders Act was to deal with a class of offender who had 
been categorised or described as, and had been established to the satisfaction of the Supreme Court to be, 
a dangerous sexual offender. That alerted the public to the fact that that extraordinary legislation was required and 
in the public interest. The nature of that extraordinary legislation was to provide for post-sentence detention or 
supervision for a class of offenders who were a clear and present danger to the community and at significant risk of 
being a continuing danger to the community for an indefinite period. This bill seeks to change and extend that regime. 
The government has made a comment in media releases and the like that this bill is about serious and violent 
offenders. Indeed, the bill builds on the post-sentence supervision order regime that was introduced at the end of 
2016 by the then Barnett government for serious violent offenders. That is the same class of offenders who are 
captured by this bill. However, the title of the bill does not refer to that class of offenders, and the bill itself makes 
very few references to that class of offenders. In my view, the bill ought to properly describe the cohort of offenders 
it is calculated to control in the public interest. 
The title of the bill is the High Risk Offenders Bill 2019. It is not clear what these offenders are at high risk of. 
Petty criminals who focus simply on shoplifting or shop stealing, or pick-pocketing, may be high-risk offenders—
they may be at high risk of doing the same thing again. However, they are not the sort of people we are worried 
about. Quite the contrary, the schedule to the bill prescribes very serious offences against the public good. Those 
offences include offences of a sexual and violent nature. Therefore, in order that the title of the bill will be 
properly descriptive, it ought to reflect the nature of the offender who will be dealt with under this bill. The words 
“high risk offenders” mean nothing. 
The government has reaffirmed with pride that the proposed High Risk (Sexual and Violent) Offenders Board is 
the fulfilment of an election commitment. That board has been categorised throughout the bill as a board that 
will deal with high-risk serious offenders. I turn, once again, to the “WA Labor Law Reform Initiatives” for the 
2017 state election. It states — 

WA Labor will initiate a High Risk Offenders Board to initiate action — 
It is not doing that — 

which would work in the same way as orders of detention or supervision apply to serious dangerous sex 
offenders. 

That is not only dangerous sex offenders, but serious dangerous sex offenders. It continues — 
The function of the High Risk Offenders Board will be to receive reports on prisoners nearing the end of 
their sentence, who were convicted of offences involving either: 
(a) Terrorism offences; 
(b) The infliction of serious injury to a victim of the offence; or 
(c) Any offence using a firearm during the course of a commission of any offence. 
The High Risk Offenders Board, having assessed someone as being of high risk of re-offending in like 
manner and therefore presenting a high risk of danger to the community upon release, will ask the 
Director of Public Prosecutions to seek an order from the Supreme Court that: 
• The person is a high risk offender; 
• Should be detained in a State prison until such time as being re-classified as not being a high risk 

offender; or 
• In the Supreme Court’s opinion can be satisfactorily supervised within the community. 

We are talking about a seriously dangerous cohort of prisoners. That is only right and proper, because we are 
talking about post-sentence detention or supervision. That is an unusual proposition. Therefore, we need to identify 
the people who warrant this extraordinary extension of control over them. 
A further factor is that the government has touted the establishment of a high risk offenders board. Part 2 of the 
bill provides that the board will be called the High Risk (Sexual and Violent) Offenders Board. This whole bill is 
focused around high-risk sexual and violent offenders. The government has introduced the great innovation of the 
High Risk (Sexual and Violent) Offenders Board, which will deal with sexual and violent offenders who are at 
high risk of reoffending, yet the act will be called the High Risk Offenders Act. We are told that the current 
Dangerous Sexual Offenders Committee, which conducts the vetting process and the triaging of potential offenders 
and decides which offenders will be recommended to the applying authority, whether that be the Attorney General, 



Extract from Hansard 
[COUNCIL — Tuesday, 24 September 2019] 

 p7208b-7222a 
Hon Nick Goiran; Hon Sue Ellery; Hon Michael Mischin; Hon Pierre Yang; Deputy Chair; Hon Alison Xamon 

 [11] 

the Director of Public Prosecutions or the State Solicitor, will be renamed the High Risk (Sexual and Violent) 
Offenders Committee. At all points, for reasons that I can guess, this bill has been termed the anodyne High Risk 
Offenders Act. However, that does not reflect the cohort of prisoners it is intended to deal with. It also does not 
identify to the public and the prisoners concerned why those prisoners have been given this special consideration. 
I have proposed a number of amendments that will ensure that the name of the bill properly reflects its purpose. 
I should say something about the short title of the bill. That is because the long title does not tell us anything at all. 
The long title of the bill states in part — 

An Act to provide for the detention in custody or the supervision of persons of a particular class … 

Should a court choose to look at the long title of the bill as an aid to interpretation, it will not find much there, other 
than that the bill provides for a particular class of persons. I propose to move a series of amendments of a cascading 
scale. The first option I propose is that the short title of the bill be amended to the “High Risk (Sexual and Violent) 
Offenders Act 2019”. I understand that it may be rather a mouthful to have to constantly refer to this particular 
group of offenders throughout the bill. However, it would be no surprise that these are offenders of a dangerous 
nature. I had the paper here a moment ago. 

Hon Sue Ellery: It will be at the bottom of your pile. 

Hon MICHAEL MISCHIN: I am sure it will be. I think it tried to escape. I should have put it in detention! It 
escaped my supervision! 

The first option will be to amend the short title to “High Risk (Sexual and Violent) Offenders Act 2019” to reflect 
the name of the board established under the legislation. 

The DEPUTY CHAIR: Hon Michael Mischin. 

Hon MICHAEL MISCHIN: It will reflect, albeit it does not appear as a formal entity, the name of the committee 
that is to do the triaging and to replace thereafter the term “high risk offender” where it is used in the legislation 
with “high risk dangerous offender” wherever it appears, which is handier shorthand for high-risk sexual and 
violent offender, especially if the offender has not offended in a sexual manner. Those are the consequential 
amendments to clause 3 and other clauses in the proposed act, depending on the will of the chamber, that will 
influence the other amendments I move down the track.  

The first amendment I have proposed is to amend clause 1 in accordance with serial 11/1; in essence, it is the short 
title of the bill. I have moved — 

Page 2, line 3 — To delete “High Risk Offenders Act 2019” and substitute — 

High Risk (Sexual and Violent) Offenders Act 2019 

It occurs to me that Hon Alanna Clohesy mentioned this and the government’s position on it, which was, in 
essence, that parliamentary counsel had decided on the name of the bill and the government was happy with it. 
That is fine as far as it goes, but it does not seem to me to be a cogent and compelling argument against what 
I propose. 

Hon SUE ELLERY: I thank the honourable member for his suggestions but indicate that the government will not 
support a change to the title of the bill. The whole regime that is set out in the bill is about the management of risk. 
We think that the name of the bill as it stands about high-risk offenders captures the policy scope of the bill. 
Members may take a view that there is a political point to be made by changing the name of the bill, but I do not 
accept that; frankly, that is arguable. We say that it properly and simply captures the policy and scope of the regime 
set out in the legislation, which is about how we manage risk, high risk in particular, so I will not support any of 
the suggestions made by the honourable member. 

Hon MICHAEL MISCHIN: When we refer to high-risk offenders for the purpose of the policy of the bill, what 
sort of offenders are we talking about? Perhaps I can assist and put it this way: are we talking about offenders who 
are not serious sex offenders and are we talking about offenders who are not serious violent offenders? 

Hon SUE ELLERY: I refer the honourable member to clause 7, “Term used: high risk offender”, which states — 

An offender is a high risk offender if the court dealing with an application under this Act finds that it is 
satisfied, by acceptable and cogent evidence and to a high degree of probability, that it is necessary to 
make a restriction order in relation to the offender to ensure adequate protection of the community against 
an unacceptable risk that the offender will commit a serious offence.  

That takes us to clause 5, “Term used: serious offence”, on page 5 of the bill before us, which refers to a serious 
offence being something that is specified in schedule 1, division 1, or if it is specified, schedule 1, division 2, and 
is committed in circumstances indicated in relation to that division, which is set out from page 77. 
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Hon MICHAEL MISCHIN: Thank you. I make the point that those serious offences are not just offences; they 
are serious offences as identified by both the definition clauses 3 and 5(1) and the name of the schedule. Division 1 
refers to offences that are serious offences in all circumstances, so we can be satisfied that it is a high risk of serious 
offences. Division 2 refers to offences that are serious offences if committed in specified circumstances and, 
indeed, in clause 5(5) it even pulls in offences against the law of the commonwealth if they are a serious offence, 
and they are a serious offence if the offence is of a sexual or violent nature and can be punished by up to seven 
years’ or more imprisonment and is prescribed to be a serious offence. 

We are talking about sexual and violent offences of a serious nature. That is what the board is set up to do; that is 
what the triaging committee will do. It is complementary and an extension of the same level of seriousness as 
dangerous sexual offenders, so it seems that the policy of the bill is more accurately reflected not by the anodyne 
“high-risk offenders” label but, at the very least, by the “high-risk sexual and violent offenders” label. 

Division 
Amendment put and a division taken, the Deputy Chair (Hon Matthew Swinbourn) casting his vote with the noes, 
with the following result — 

Ayes (13) 

Hon Martin Aldridge Hon Donna Faragher Hon Simon O’Brien Hon Ken Baston (Teller) 
Hon Jacqui Boydell Hon Nick Goiran Hon Robin Scott  
Hon Peter Collier Hon Rick Mazza Hon Tjorn Sibma  
Hon Colin de Grussa Hon Michael Mischin Hon Aaron Stonehouse  

 

Noes (13) 

Hon Robin Chapple Hon Diane Evers Hon Matthew Swinbourn Hon Pierre Yang (Teller) 
Hon Tim Clifford Hon Laurie Graham Hon Dr Sally Talbot  
Hon Stephen Dawson Hon Kyle McGinn Hon Darren West  
Hon Sue Ellery Hon Martin Pritchard Hon Alison Xamon  

Amendment thus negatived. 
Hon MICHAEL MISCHIN: I proceed to the second amendment standing in my name. Since “High Risk 
(Sexual and Violent) Offenders Act 2019” appears to have been too confrontational for the government—too out 
there, accurate and descriptive, I move the second alternative, at 12/1, which is, again, to replace “High Risk 
Offenders Act 2019” with “High Risk Dangerous Offenders Act 2019”. Should that succeed, the consequent 
amendments will be to use that terminology in other parts of the bill, notably those that will need to be amended 
by serials 16/3, 19/7, 24/46, 34/68 and 37/68. The argument is pretty much the same. However, it uses a shorter 
appellation rather than “sexual and violent offenders”, with the broader categorisation that is again reflective of 
the category of prisoners we are hoping to control by replacing that term with the more accurate “High Risk 
Dangerous Offenders Act 2019”. I move — 

Page 2, line 3 — To delete “High Risk Offenders Act 2019” and substitute — 
High Risk Dangerous Offenders Act 2019 

Hon SUE ELLERY: As I indicated earlier, the government will not support the changes proposed by the 
honourable member. In this version of his amendment he is adding the word “dangerous”. We think that it would 
be consistent with the advice received from the former Chief Justice about removing some of the language that 
can be used to create misunderstanding, if you like, that we not go down this path. I reiterate the point I made 
earlier: the regime before us and the detail the house ought be concerning itself with is how this legislation will 
work, how it will operate and what difference it will make to the provisions currently in place. The name of the 
bill is appropriately captured in the title that parliamentary counsel has provided. The scope of the bill’s policy is 
the management of risk; it is the management of high risk that is captured in the name of the bill and we do not 
think it is necessary or adds anything of value to change that name, particularly by adding the word “dangerous”. 
Hon NICK GOIRAN: I rise to support the amendment, albeit I did not have a problem with the earlier iteration. The 
minister indicated that the problem the government has with the amendment moved by the shadow Attorney General 
is that it used some of the same language that she says the former Chief Justice took issue with. If that is true and 
is the basis of the objection by the government, I take it there would be no problem with the third or fourth options 
that have been foreshadowed by the honourable member. If the use of the word “dangerous” is the problem, we 
obviously have the third or fourth options, but the minister has indicated that the government does not support 
any of them, so I do not think that explanation is satisfactory for why the government will not support the words 
“high risk dangerous offenders”. 
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The other point I make, and I seek some response from the minister about this, is that in recent times we have heard 
about an escapee by the name of Dodd. I understand that part of the reason that the escapee, Mr Dodd, escaped the 
custody of the McGowan government was that he was mischaracterised in terms of his level of risk. The shadow 
Attorney General may be more across the terminology than me on this, but I understood in the short briefing 
I received on this that there was a distinction between the characterisation of a person as high risk and medium 
risk, I think. Whatever it was, would escapee Mr Dodd be captured by this legislation before us at the moment?  
Hon SUE ELLERY: I will be happy to provide the member with that information in due course. I cannot help 
him before we go to the vote on this because I do not have the list of convictions in front of me. I can get it, but 
I do not have it right now. I wonder, though, whether that will be helpful to the chamber. I wonder if we might 
defer consideration of this clause and therefore defer consideration of the other amendments that go to the name 
of the bill so that I can get the information Hon Nick Goiran has sought. We could then come back and revisit this 
when we revisit the bill next time, and move on to other elements. I am just not in a position to provide the 
honourable member with a deep level of detail about Dodd’s convictions right now; I just do not have that. 
The DEPUTY CHAIR: Leader of the House, are you moving to postpone the clause? 

Hon SUE ELLERY: If the chamber is agreeable and if the mover of the amendment is agreeable, I think that is 
a sensible way to proceed. 
Hon NICK GOIRAN: Perhaps if it assists, I do not know that it warrants the deferral of the clause. What I was 
seeking to do was to establish that this individual, Mr Dodd, the escapee, has been characterised by the government 
as a person who should have been characterised as high risk. We know that Mr Latimer has been characterised as 
a dangerous sex offender. If these individuals are indeed the type of people intended to be captured by this 
legislation, it seems to me that this description of “high risk dangerous offenders” absolutely meets the test and is 
a very satisfactory name for the legislation. I might remind members that the existing legislation that is being 
sought to be repealed by this bill is in fact named the Dangerous Sexual Offenders Act. The use of the word 
“dangerous”, as proposed by the shadow Attorney General, is not novel. I indicate my support for the amendment. 
Hon SUE ELLERY: I am going to move to defer simply because I feel that I cannot provide an adequate response 
without getting further information, and I do not have access to that now. We could defer consideration of this now—
we have about 15 minutes left—and move on to consider other elements. I am not in a position to add anything further. 
The DEPUTY CHAIR: The issue we have is that there is currently a question before the house, which is that the words 
to be deleted be deleted. In order to postpone, the member who moved the amendment must seek leave to withdraw. 
Hon MICHAEL MISCHIN: Thank you, Mr Deputy Chair. I understand that Hon Nick Goiran is comfortable 
with proceeding and awaiting the information at a later stage. I note that the Leader of the House is interested in 
some inquiry and dealing with the issue that Hon Nick Goiran has raised. My concern is that if we defer the 
consideration of clause 1, which I do not have a problem with in principle, we might jeopardise my ability to move 
that amendment. If we finally go through other elements of the bill and other clauses and they are agreed to, either 
with or without amendment, and it turns out that a consequential amendment needs to be made if I then come back 
to clause 1, I do not want to be told, “Sorry, but we’ve already dealt with a clause that prevents you from now 
moving your amendment.” If we are going to take that course, might I suggest that we defer the consideration of 
part 1 of the bill and, subject to there being no terminology that needs to be changed, go on to something like 
part 2, if that is possible—I will have to look at it to see whether it is—which deals with a discrete area of the 
legislation that is central to the policy of the bill, which is the establishment of the High Risk (Sexual and Violent) 
Offenders Board. If that can be done, I am happy to accommodate the government and assist in the progress of the 
bill. I am just concerned that I may overlook something that then cruels my pitch later on. 
Hon SUE ELLERY: I appreciate the comments of the honourable member. I am not trying to be tricky. I am happy 
to give him an undertaking that the advice available to me at the table is that we could proceed to part 2 right now. 
The advice is that there is no danger of the member finding himself in a position in which it is too late to do 
something different. I appreciate the offer from the honourable member to withdraw. I give him the undertaking 
that he seeks. If the amendment is withdrawn, I will move to defer part 1 of the bill. 
Hon NICK GOIRAN: The concern I have is that it is all well and good for members to say that we can move to 
part 2, but I remind the Leader of the House that earlier, under clause 1, I asked for a list of the language changes, 
which the government described as non-substantive. The Leader of the House kindly indicated that the government 
would prepare a list and I readily accepted at the time that that could not be prepared instantaneously. I had hoped 
that that list would be ready for us when we got to the more substantive clauses of the bill so that we would know 
that what the Leader of the House said in the second reading speech—that the bill fully preserves the provisions 
that apply to dangerous sexual offenders under the Dangerous Sexual Offenders Act—is indeed true. I was happy 
to wait for that because we were going to be dealing with matters like the short title and the commencement clause. 
If we are now going to leap forward to part 2, this will cause a problem, because the very first question I will 
then ask at each of those clauses is the extent to which those clauses are exact replicas of the provisions in the 
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Dangerous Sexual Offenders Act. If the Leader of the House is then going to tell me that she does not have a list, 
we will probably make very little progress. 
Hon Sue Ellery: Part 2 is new. You will not find in part 2 a change of language, because it is new; it is brand-new 
language. 
Hon NICK GOIRAN: When we discussed the issue of the board earlier, I thought there was a meeting of the 
minds that a board is in existence at the moment but the difference will be in the name of the board. I took it that 
there would be substantive provisions that would be the same, but there would be a difference in language. 
Hon Sue Ellery: It is a committee; it is not a statutory board. 
Hon NICK GOIRAN: So all these things that we are going to — 
Hon Sue Ellery: No; I have said that already, Nick. 
Hon NICK GOIRAN: Okay. We can tease those out at clause 14. 
Hon SUE ELLERY: I am honestly trying to be helpful. I find myself in an unusual position because it is the 
government asking members to allow me to defer this so I can try to get more and better details to assist members. 
If the chamber does not want to do that, so be it, but I have tried to assist by suggesting we defer that part. Normally, 
it is the other way round in these debates, but I am trying to be helpful; I am not trying to be tricky. 

Hon MICHAEL MISCHIN: If I might assist. I am content to defer part 1, as long as my amendment is deferred 
with it and I can revive it when we get back to clause 1 at some point in the future. It may be that we will have to 
get back to it before we move on to parts 3, 4, 5, 6, 7 and 8. I hope I am not shooting myself in the foot here, but 
I am satisfied, from my consideration of part 2, that with this being a new creature that is being created under 
statute—a new board that is not a variation of anything in the Dangerous Sexual Offenders Act and has unique 
functions, powers, responsibilities and the like—that we can deal with that as a discrete element. 

The DEPUTY CHAIR: Are you seeking leave to withdraw? 

Hon MICHAEL MISCHIN: If I can revive that amendment. 

The DEPUTY CHAIR: My advice is that you will be able to do that.  

Hon MICHAEL MISCHIN: In that case, I seek leave to withdraw my motion to amend and reserve that for the 
future. I just signify that I agree to the postponement of consideration of part 1 to a later stage. 

Amendment, by leave, withdrawn. 

Consideration of clauses 1 to 13 postponed until after consideration of part 2, on motion by Hon Sue Ellery 
(Leader of the House). 
Clause 14: Board established — 
Hon NICK GOIRAN: I think this highlights the problem. The board that is sought to be established by clause 14 is 
to be called the High Risk (Sexual and Violent) Offenders Board. The board obviously will be dealing with offenders 
who are considered to be high risk, whether that be sexual or violent. I repeat my earlier question about whether the 
escapee Mr Dodd would be captured by this legislation and one of the offenders who would be considered by this board. 

Hon SUE ELLERY: I give the honourable member an undertaking that I will seek that information, but, as 
I indicated earlier, I do not have it available to me now. 

Hon NICK GOIRAN: The minister can see that we are now at clause 14 and we have made no progress. The last 
substantive question asked under clause 1 was by me. The minister indicated that she was not in a position to 
provide that information, which I understand and respect. We now move to clause 14 and the same issue arises 
and we make no progress; we have this unhelpful stalemate. Is the minister in a position to indicate why it is that 
she is unable to advise the chamber at this time whether the escapee Mr Dodd would be captured by this legislation? 
The minister and her advisers know the criteria by which a person would be deemed by the Supreme Court to be 
a high-risk offender, so why is she unable to inform the chamber whether one of the most high-profile offenders 
in this state—who is at large in the community and has been allowed to escape under this government—will be 
captured by this legislation? Why is that the case? 

The DEPUTY CHAIR: Minister, before you answer, I just remind members that the question is that clause 14 
stand as printed. Clause 14 specifically deals with the establishment of a board called the High Risk (Sexual and 
Violent) Offenders Board. We are not discussing the broader policy of the bill any longer; the debate is simply 
narrowed to the clause in question. I give the call to the minister. 

Hon SUE ELLERY: I would like to be able to provide the honourable member with information about Mr Dodd. 
I could ask the advisers at the table to google that information, but I would not consider that to be satisfactory 
information and advice to me, for the same reason I asked the chamber to consider deferring part 1 until I can get 
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more information specifically about him. It is exactly the same question that we were considering before, and I am 
in exactly the same position that I was in before. I am not trying to be difficult; I was just trying to make progress 
in the 10 or so minutes that is left available to us. If the honourable member has other questions about elements of 
clause 14, I am happy to provide answers to them, but I cannot, for reasons I have already outlined to the chamber, 
provide further information about Mr Dodd. 

Hon NICK GOIRAN: The name of the board is proposed to be the High Risk (Sexual and Violent) Offenders 
Board. I understood from an earlier interaction between the minister and the shadow Attorney General that the 
only reason the bill is named the High Risk Offenders Bill is that it was chosen by parliamentary counsel. It was 
not a deliberative decision of government; it was a proposal put forward by parliamentary counsel and there was 
no objection taken to that, which is why we have at this time inherited the name High Risk Offenders Bill 2019. 
What were the substantive reasons considered by government as to why this board should be called the High Risk 
(Sexual and Violent) Offenders Board and not a different name? 

Hon SUE ELLERY: I do not want to go around in circles, but I can feel myself being sucked into one. The earlier 
debate was about the title of the bill, the whole of the bill, for users and ordinary people to understand what the 
bill was about. This is the new component, which builds on the dangerous sexual offenders’ regime. In respect of 
the name of the board, as opposed to the name of the bill, the government’s view was that calling it the High Risk 
(Sexual and Violent) Offenders Board would make it clear to people that this was in addition to the regime that 
existed under the dangerous sexual offenders’ provisions and that we are adding something new and combining 
the two. That is why there is a different name for the board that is proposed for the total bill. 

Hon NICK GOIRAN: I do not find that very persuasive at all. I would have thought that that is precisely why the 
name of the bill should be the High Risk (Sexual and Violent) Offenders Bill 2019. If the government is saying 
that this is a way of making sure that the community understands what is occurring, it should be one and the same. 
If the only reason the bill has the name it has is that parliamentary counsel suggested it and no-one within 
government objected to it, that is fine; but someone within government has obviously given serious consideration 
to the name of this board and come to the conclusion that the High Risk (Sexual and Violent) Offenders Board is 
the best title. I am simply asking: who has come to that conclusion? Who deliberated upon that and determined 
that that would be an excellent name for this board? 

Hon SUE ELLERY: I am not sure I can answer in any other way than that it was a decision of government. I do 
not think I can say to the member that person X decided that the most effective name to describe the new board 
was this, and person Y said, “No, let’s call it that”. It was a decision of government. One is about what we name 
the bill so that ordinary people understand what the law is about. The law is about a regime of managing high-risk 
offenders. The board is the new bit, and to make it clear to people that the board is made up of the previous function 
plus the new function, the board was named with the term that is before us now. I will make this point as well: 
the bill is bigger than the board. 

Hon MICHAEL MISCHIN: I have to say that that is one of the most unconvincing arguments I have heard for 
a long time. We are talking about the great election commitment, which was to set up a high-risk offenders board. 
It was going to do all sorts of things. It was going to select high-risk, serious offenders—akin to dangerous sex 
offenders; that sort of level of seriousness—initiate action against them and bring them before the Supreme Court, 
to be either detained indefinitely or released on supervision orders, just like what is being done for dangerous 
sexual offenders. We end up with the High Risk (Sexual and Violent) Offenders Board, which no-one appears to 
have named. The Attorney General does not seem to have taken any responsibility for it; somehow, someone came 
up with the name and made it descriptive. It will be looking at not only serious sexual offenders and dangerous 
sexual offenders but also violent offenders, so it is called the High Risk (Sexual and Violent) Offenders Board. 
But what we will not do is have that flow through to the short title of the bill. It is important that the public knows 
that there is a High Risk (Sexual and Violent) Offenders Board. It may not have the power to do anything, but 
the act itself, which has all this detention and post-sentence supervision regime, will keep the anodyne name 
“high risk offenders”, which is descriptive of nothing. I do not get the logic of it. It seems to me, with respect—
I am not blaming the minister personally—that the decision has been made, sparked by the helpful comments of 
the former Chief Justice to deflect criticism, perhaps, from the Supreme Court by having the people being released 
on supervision orders not called dangerous sexual offenders, or serious offenders, but something else, so that the 
public does not get too worried about it. The use of euphemisms—renaming things that might be unpalatable or 
have negative connotations—has flowed through into the name of the legislation, because it is convenient not to 
have any focus on what the government is actually doing, which is allowing someone categorised as a serious or 
high-risk sexual or violent offender to be released into the community. We are then told that the public will know 
all that, because the short title says “High Risk Offenders”. It does not make sense. 

I have no problem with it being called the High Risk (Sexual and Violent) Offenders Board, but I have a question 
about what the point of it is. It seems to have certain functions, but none of them are actually executive functions. 
It does not do anything with respect to high-risk offenders of any category, let alone sexual or violent ones, other 
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than to work out ways of managing them. It does not make any orders. It does not give any directions. It does not 
supervise any offenders. 

The DEPUTY CHAIR (Hon Matthew Swinbourn): Member, I might remind you that we are not up to clause 15. We 
are on clause 14, and we are dealing with the clause that establishes the board, not the clause that deals with its functions. 

Hon MICHAEL MISCHIN: Okay, and I am happy to deal with that at clause 15, Mr Deputy Chair. 

The DEPUTY CHAIR: I think that would be appropriate. 

Hon MICHAEL MISCHIN: I suppose the central question is, when clause 14 states that a board called the High Risk 
(Sexual and Violent) Offenders Board is established, what is the point? We have established a board, but why have 
we established a board, when presumably other boards are already in existence, such as the Prisoners Review 
Board, which actually does something with high-risk offenders at the moment? It is already in existence and 
already operating, and presumably it does the same thing. That is my question. Why are we establishing a board? 

Hon SUE ELLERY: The policy behind the establishment of the board was to deal with the perception, and 
sometimes real criticism, that the services that surround the management of high-risk offenders are properly 
coordinated and linked, and the criticism, if you like, that these services were not being delivered effectively, is 
countered by the establishment of a board that brings the two elements together. We can get to the functions when 
we get to clause 15, but that is the purpose of it: to deal with the criticism—some a matter of perception, some 
real—that the government was not properly handling the management of high-risk, dangerous and sexual 
offenders. That is the purpose of the establishment of the board—to bring those two together. 

Progress reported and leave granted to sit again, pursuant to standing orders. 
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